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THE COURT     OF    ADDITIONAL      CHIEF      JUDICIAL  MAGISTRATE, 

:: UDALGURI   : :   

GR Case no.  613 /2015 

      Under section 323/324/341/34 of the I.P.C. 

State  

Vs. 

1. Nanda Basumatary. 

Son of Bishnu Basumatary 

2. Mithinga Boro. 

Son of  Chandra Boro. 

3. Ramane Boro. 

Son of  Dhandal Boro 

All are resident of Panary, Udalguri 

Assam……………………Accused persons 

 

PRESENT  :   ANKUR BHUYAN  ,   A.J.S.  

    Additional Chief Judicial Magistrate, Udalguri    

 

For prosecution: Nandira Narzary, learned additional public prosecutor  

For the accused: Dijen Kumar Boro, learned defence counsel 

 

DATE OF EVIDENCE: 31.12.15,  04.2.16,  04.03.16,  17.05.16,  

20.06.16,  10.11.16,  05.07.17,  12.01.17, 

13.06.17. 

   

DATE OF ARGUMENT: 18.07.17  

DATE OF JUDGMENT:  18.07.17  
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JUDGMENT 

1) This case was lodged by Phulen Kurmi on 17.6.15 before Panery 

police station. It was alleged that in the FIR while boy of the complainant, 

namely, Mohan Kurmi and Laba Kurmi went to Xerox at Kachubil Chowk on 

the previous day of lodging the FIR at 7 pm, some member of ABSU in 

command of president and secretary of Kachubil Samittee of ABSU, 

restrained the bike on road and inflicted injury at the forehead of Mohan 

Kurmi by Khukuri. Moreover, it was alleged in the FIR that Laba Kurmi 

sustained injury on his right hand due to Khukuri blow. It was alleged in the 

FIR that there was an attempt to kill the victims.Hence, this case arose.   

2) The police registered the case as per law and investigated in the 

matter. Accordingly, charge sheet was filed against the three accused 

persons. Thus, upon appearance of accused persons, necessary copies 

under section 207 of code of criminal procedure were supplied. Thereafter, 

charge under section 341/323/324/34 of IPC was framed. Charge under 

section 341/323/324/34 of the IPC read over and explained to the accused 

persons to which accused pleaded not guilty and claimed to be tried.  

3) Prosecution examined ten witnesses during the evidence. 

Thereafter, learned additional public prosecutor for the state verbally 

prayed to allow the prosecution side to close own evidence-showing cause 

of sufficient evidence to implicate the accused persons to convict. Hence, 

prosecution evidence was closed.  

4) Statement of accused was recorded under section 313 of the 

code of criminal procedure after conclusion of the prosecution evidence. 

Plea of accused were of total innocence.  

5) Accused persons declined to adduce any evidence in own 

defence under section 313 of the code of criminal procedure. As such, 

defence evidence was closed. 

6) I heard the arguments advanced by both sides.  

7) The case record was perused along with the depositions on 

record. Accordingly, the moot point for decision of this case was framed as 

below:  
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THE POINT FOR DECISION: 

 

8) Whether the accused persons voluntarily causes hurt to anybody 

at the relevant time and place in furtherance of their common intention and 

thereby committed the offence punishable under section 324/34 of the IPC? 

9) Whether the accused persons voluntarily causes hurt by means 

of any instrument for shooting, stabbing or cutting, or any instrument 

which, used as a weapon of offence, is likely to cause death, or by means 

of fire or any heated substance, or by means of any poison or any corrosive 

substance, or by means of any explosive substance or by means of any 

substance which it is deleterious to the human body to inhale, to swallow, 

or to receive into the blood, or by means of any animal at the relevant time 

and place in furtherance of their common intention and thereby committed 

the offence punishable under section 324/34 of the IPC? 

10) Whether the accused persons wrongfully restrained anybody at 

the relevant time and place in furtherance of their common intention and 

thereby committed the offence punishable under section 341/34 of the IPC? 

 

DISCUSSIONS, REASONS AND DECISIONS THEREOF: 

 

11) I have carefully perused the evidence on record. As such, in 

order to arrive at a just decision of this case, it would be appropriate for 

this court to have a comparative analysis of the evidence on record.  

12) Learned additional public prosecutor for the state fairly admitted 

during the argument that the prosecution side failed to implicate accused 

persons in the case, beyond all reasonable doubt. The learned defence 

counsel pleaded for acquittal of the accused persons as there is lack of 

appreciable evidence against the accused persons to implicate with this 

case. 

13) PW-1 namely, Bhaben Karmakar was VDP Secretary of number 2 

Kachubeel. PW-1 stated declined to recognize the accused person in the 

court though he knew the informant. PW-1 deposed that the informant 

informed him that his son, namely, Mohan Kurmi and grandson, namely, 
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Laba Kurmi were assaulted near Kachubeel ABSU office. PW-1 disclosed 

that police seized blood stain clothes of the injured person vide Ext-1 

wherein Ext-1(1) was his signature. PW-1 stated in cross examination that 

he did not know who assaulted the victims. PW-1 stated in his cross 

examination he did not know who assaulted the injured.  

14) PW-2, namely, Phulen Kurmi, was the complainant of this case. 

PW-2 declined to recognize the accused person in the court. PW-2 deposed 

that the incident occurred on 16.6.15 at about 6 pm PW-2 deposed that 

Mahon Kurmi and Laba Kurumi were returning home on the day of the 

incident, while some unidentified person assaulted the son of the 

complainant and grandson of the compliant by stick on the road. PW-2 

exhibited as exhibit 2 as FIR and Ext- 2(1) was his signature. PW-2 stated 

that police seized blood stain clothes vide Ext-1 wherein Ext-1(2) was his 

signature. PW-2 stated in his cross examination that the incident occurred 

at about dark evening of  6.30 pm and assailant could not be recognized at 

that time. PW-2 stated in his cross examination that his son could not say 

who committed the crime though said that the incident occurred near to 

office of ABSU.  

15) PW-3, namely, Rakhi Kurmi was wife of Mohan Kurmi, who was 

victim of this case. PW-3 stated that her husband and Laba Kurmi went to 

Kachubeel for making Xerox copies on the day of the occurrence at about 6 

pm. PW-3 disclosed thatshe came to know that injured were assaulted by 

someone, while they were returned. PW-3 stated that the victim did not say 

who assaulted them. Cross examination of PW-3 was declined by the 

defence side. 

16) PW-4, namely, Monika Kurmi was cousin of Laba Kurmi. PW-4 

stated that her husband and Laba Kurmi went to Kachubeel for making 

Xerox copies on the day of the occurrence at about 6 pm and on their 

return, she came to know that they were assaulted by someone. PW-4 

stated that the victim did not say who assaulted them. Cross examination of 

PW-4 was declined by the defence side. 

17) PW-5, namely, Maniram Swargiyari was the neighbor of the 

informant. PW-5 stated that he was not present at home on the day of the 

occurrence. PW-5 stated that he came to know about the same incident at 
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village from his wife, though he could not say what had exactly happened. 

Cross examination of PW-5 was declined by the defence side. 

18) PW-6, namely, Soneswar Boro was independent witness. PW-6 

stated that he did not know the informant, though, personally recognize the 

accused. PW-6 stated that he heard hue and cry at the relevant time 

between ABSU office and Bazar. PW-6 stated that he did not know why the 

occurrence took place. PW-6 stated that the time of occurrence was dark 

evening. PW-6 stated in cross examination that he did not go to the place 

of occurrence and for the same reason, he did not know what the cause of 

occurrence was.  

19) PW-7, namely, Mohan Kurmi was one of the victim of this case. 

PW-7 stated that he along with Laba Kurmi went to Kachubil town in order 

to make Xerox copied of some documents at about 7.30/8 pm. PW-7 stated 

that some unknown person restrained them by wooden log on the road, 

while they were returning and assaulted them while he stopped his bike. 

PW-7 stated that his sustained injury on the back, head and hand. PW-7 

stated that Laba sustained injury in his hand. PW-7 stated that somehow 

day manage to escape with their bike to reach their home. PW-7 stated in 

his cross examination the time of occurrence was dark and he did not 

recognize the accused person who assaulted him.  

20) PW-8, namely, Manik Baruah who knew both the parties of the 

case. PW-8 stated that accused person, allegedly restrained son of the 

informant assaulted, as he heard from others. PW-8 stated that he was not 

present at the place of occurrence. PW-8 stated that he did not know 

anything more about the case.PW-8 stated in his cross examination that he 

could not say exactly who assaulted Mohan Kurmi and others. PW-8 disclose 

in his cross examination that he knew the accused persons as they were co-

villagers. 

21) PW-9, namely, Khagendra Nath who investigated in the case. 

PW-9 stated that he seized two blood stains shirt by vide Ext-1 wherein Ext-

1(1) was his signature. PW-9 stated that Ext-3 was Sketch map wherein 

Ext-3(1) was his signature. PW-9 stated that Ext-4 was charge sheet 

wherein 4(1) was his signature. PW-9 stated in his cross examination that 

he was no allegation against the accused parsons by the complainant as 

well as by the injured persons.  
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22) PW-10 namely, Dr. R.C. Goswami who examined Lao Kurmi and 

fond simple injury by sharp weapon on the body of injured on 16.6.15 as 

per injury report, namely,Ext-5wherein Ext-5(1) was his signature. PW-10 

stated that he examined Mohan Kurmi on 16.6.15 and found simple 

lacerated injury caused by sharp weapon vide Ext-6, wherein 6(1) was his 

signature.  

23) In the light of the above discussions of witnesses, it has 

appeared that victim of alleged incident has declined to make any accused 

responsible for the incident in spite of allegation of injury on account of 

assault. There was no witness to explain the alleged injury of injured was 

caused due to dangerous weapon of accused which was used to voluntarily 

causing hurt.  Where the major portion of the prosecution evidence is found 

to be inconsistent, it is not correct to build up a case of hurt out of the 

mass of fabrications told by the prosecution witnesses. Scrutiny of evidence 

of prosecution witness showing that their version was not only exaggerated 

version of the case, but giving ambiguity to the entire occurrence. This has 

lead material discrepancy between the witnesses. As such, the vital link in 

the chain of the prosecution case was omitted. Where circumstances throw 

considerable doubt on the prosecution case, the accused should be given 

the benefit of doubt. Evidence on record failed to ascertain nature of 

weapon used by assailant. As such, it cannot be ascertained beyond all 

reasonable doubt that accused persons voluntarily causes hurt to injured by 

means of any instrument for shooting, stabbing or cutting, or any 

instrument which, used as a weapon of offence, is likely to cause death, or 

by means of fire or any heated substance, or by means of any poison or 

any corrosive substance, or by means of any explosive substance or by 

means of any substance which it is deleterious to the human body to inhale, 

to swallow, or to receive into the blood, or by means of any animal at the 

relevant time and place in furtherance of their common intention. As such, 

it cannot be ascertained beyond all reasonable doubt that accused persons 

voluntarily caused hurt to anybody after wrongful restrain in furtherance of 

their common intention. As such, the accused are entitled to have acquittal 

under section 323/324/341/34 of the IPC.  

24) In a case under section 341, it has to be proved by prosecution 

that there was obstruction by the accused; and such obstruction prevented 
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a person from proceeding in a direction to which he had a right to proceed; 

and the accused caused such obstruction voluntarily. The obstructor must 

intend or know or would have reason to believe that the means adapted 

would cause obstruction to the complainant. It appeared from the above 

discussions that prosecution has not proved beyond reasonable all doubt 

that accused obstructed the victim and such obstruction prevented victim 

from proceeding in a direction to which she had a right to proceed and the 

accused caused such obstruction voluntarily. In this case, it cannot be 

inferred that accused knew or would have reason to believe that the means 

adapted by him would cause obstruction to the victim. As such, accused are 

not liable for offence under section 341/34 of IPC. 

25) In the premises of above stated discussions, as prosecution 

evidence was appeared to be inconsistent, it would not be safe to implicate 

accused in this case and convict on that basis. Strict proof of guilt of the 

accused is required to convict accused under section 324/341/324 of IPC to 

prevent misuse of law. There is no independent witness to show the guilt of 

the accused in connection with assault and principal witnesses have not 

implicated the accused persons as assailant of injured in the case. PW-7, 

namely, Mohan Kurmi was one of the victim of this case and stated in his 

cross examination the time of occurrence was dark and he did not recognize 

the accused person who assaulted him. Settle principle of law is that if on 

scanning of the evidence on record if two views are possible, view favouring 

the accused should be on consideration, extending benefit of doubt to 

accused. In the present case, ambiguous deposition of complainant or 

victims have suggested innocence of accused persons casting doubt of 

shadow on prosecution case. As such, the accused are entitled to have 

acquittal.  

26) Having considered the matter in its entirety in the light of the 

above discussions, I am of view that the prosecution has failed to establish 

its case beyond all reasonable doubts. In the result, the point as taken for 

determination in this case is decided negatively extending the benefit of 

doubt to the accused persons. 

27) In the result, I have found no material to hold the accused 

persons as guilty under sections 341/323/324/34 of the I.P.C. Hence, the  
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28) accused are acquitted from the said charges forthwith extending 

the benefit of doubt and set at own liberty, forthwith.  

29) The bail bond will be cancelled subject to laps of six month from 

the date of this order and the bailor will be discharged automatically, 

thereafter.  

30) In result, seized articles, if any, is to be dealt with as per law. 

Concerned police station is to be informed, accordingly. 

31) The case is disposed of on contest. 

32) The judgment is delivered in open court and given under my 

hand and seal of this court on this 18th day of July, 2017. 

 

Written by me.        

         Signature 
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Appendix 

Witnesses for prosecution:   

PW-1 is Bhaben Karmakar 

PW-2 is Phulen Kurmi 

PW-3 is Rakhi Kurmi 

PW-4 is Monika Kurmi 

PW-5 is Moniram Swargiyari 

PW-6 is Soneswar Bora 

PW-7 is Mohan Kurmi 

PW-8 is Manik Baruah 

PW-9 is Khagendra Nath 

PW-10 is Dr. R. C. Goswami 

Witnesses for accused: Nil 

Exhibits for prosecution:   

Ext-1 is seizure list wherein Ext-1(1) was signature of PW-1. 

Ext-2 is FIR wherein Ext-2(1) was signature of complainant 

Ext-3 is Sketch map wherein Ext-3(1) is signature of IO.  

Ext-4 is charge sheet wherein Ext-4(1) is signature of IO.  

Ext-5 is the injury report wherein Ext-5(1) is his signature of doctor.  

Ext-6 is the injury report wherein Ext-6(1) is his signature of doctor 

Exhibits for accused:  Nil  

Court witness:   Nil. 

Exhibits by the court:  Nil. 

 

Ankur Bhuyan 

 

 

 


